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Witness Qualifications

State your name and business address.
David Sackett, lllinois Commerce Commission, 527 East Capitol Avenue,

Springfield, lllinois, 62701.

Are you the same David Sackett who previously testified in this proceeding?

Yes.

Purpose of Testimony and Background Information

What is the subject matter of your rebuttal testimony?

This testimony responds to the rebuttal testimonies of certain witnesses for
Northern lllinois Gas Company d/b/a Nicor Gas Company (“Nicor Gas” or
“Company”) offered in support of its petition for an order re-approving an
agreement for the provision of facilities and services and the transfer of assets
between Nicor Gas and Nicor Inc. and its subsidiaries. In particular, | respond to
the rebuttal testimonies of Nicor Gas witnesses Mr. Gerald P. O’Connor, Mr.
John Erickson and Dr. Agustin J. Ros regarding Nicor Gas’ Operating Agreement
(“OA”), the Gas Line Comfort Guard (“GLCG”) product offered by its affiliate
Nicor Services, Nicor Gas’ call center, website hosting, and the third party billing

service that Nicor Gas offers to parties offering products to its ratepayers. |
1
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briefly address the direct testimony of intervenor witnesses Mr. David J. Effron for
the Attorney General and the Citizen’s Utility Board (“AG/CUB”) and Mr. James

L. Crist for Dominion Retail Inc.

Do you have any attachments to your testimony?

Yes. | have attached the following to my rebuttal testimony.

Att.

Source

Nicor Inc.'s 2010 Proxy Statement

Strobel SEC Form 4 November 2, 2010

O'Connor SEC Form 4 November 2, 2010

Nicor Gas response to Staff DR DAS 19.12 Exhibit 1

Nicor Gas response to Staff DR DAS 11.06 Corrected Exhibit 1

Nicor Gas response to Intervenor DR IGS 2.19 Exhibitl

Nicor Gas inspection proof from website

Nicor Gas' 2010 Safety Notice

SES responses to Staff DR DAS-SES 1.01-1.05

IGS responses to Staff DR DAS-IGS 1.01-1.05

Nicor Gas and Manchester Group correspondence regarding Utility Shield

Nicor Gas response to Staff DR DAS 17.06 Corrected Exhibits 1 and 2

Nicor Gas Consolidated Billing Services Agreement

Nicor Gas response to Staff DR DAS 18.17

Nicor Gas corrected response to Staff DR DAS 3.03 Corrected Exhibit 1

Nicor Gas response to Staff DR DAS 16.03

Nicor Gas response to Intervenor DR IGS 2.18 Exhibit 2

Nicor Gas response to Staff DR DLH 2.02 Exhibit 13 Corrected Exhibit A

Nicor Gas response to Staff DR DAS 10.13

Nicor Services Billing Service Cost Studies

ClHn|DO|T0I1ZIZ|Ir[R|e|(—|ZT|O|M|M|T|O (W |>

Third Party Billing Service Cost Studies

Figure 1 - List of Attachments
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Summary of Recommendations

Please summarize your recommendations.

| have the following recommendations for the Commission. Recommendations 1
through 7 are the same as in my direct testimony and Recommendation 8 is new
in rebuttal. 1 also clarify my support for Ms. Hathhorn’s pricing recommendations
as stated below:

Recommendation 1: Change Nicor Gas’ OA to require Commission approval of
any sub-agreement, as defined in Staff Ex. 3.0, Attachment A, prior to it becoming
effective.

Recommendation 2: Change Nicor Gas’ OA to preclude customer solicitation.
Recommendation 3: Require Nicor Gas to provide factual information regarding its
currently available repair services.

Recommendation 4: Change Nicor Gas’ OA to preclude operational services other
than those specifically authorized.

Recommendation 5: Change Nicor Gas’ OA to require that any Nicor Gas service,
excluding “corporate support,” that supports any affiliate product that is offered to
Nicor Gas customers be provided to non-affiliates on a non-discriminatory basis.
Recommendation 6: Change Nicor Gas’ OA to preclude website hosting of Nicor

Gas by any affiliate.
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Recommendation 7: Require Nicor Gas to charge any affiliate the same charge as
other third parties under the Third Party Billing Service.

Recommendation 8: Require Nicor Gas to allow any Customer Select supplier to
include non-commaodity charges under the Third Party Billing Service.

Further, | support Staff withness Hathhorn’s pricing recommendations

(Recommendations 1-3, Staff Exs. 1.0 and 3.0).

Operating Agreement Structure

Issues/Concerns

What concerns did you raise in your direct testimony with the OA as it
exists currently?

Nicor Gas argued that its OA is in the public interest, because its ratepayers
financially benefit since the revenues from the services offset fixed costs that they
would otherwise have to pay. (Nicor Gas Ex. 1.0, pp. 12, 14) One concern was
that Nicor Gas’ criteria for what is in the public interest is too narrow, because it did
not net its alleged financial benefit against the financial harm done to those
ratepayers who purchase affiliate products that are not subject to competitive
pressures. My second concern was that the agreement is open to potential abuse,
because it is an “umbrella-type” agreement meaning that the Commission approves

the umbrella (OA) but then has no pre-approval on subsequent agreements.
4
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How did Nicor Gas respond to your concerns?

Nicor Gas argued that an OA is intended to eliminate extra unnecessary
proceedings and create efficiency for the ICC and Nicor Gas. Nicor Gas withess
O'Connor noted that the OA has been in effect for 10 years, balancing the interests
of ratepayers and Nicor Gas. “Agreements like the current one balance the
interests of ratepayers and the utilities, and promote administrative efficiency for the

Commission.” (Nicor Gas Ex. 2.0, pp. 9-10)

1. Balance of the interests of ratepayers and Nicor Inc.’s shareholders under
Nicor Gas’ OA.

Does Nicor Gas’ OA “fairly balance the interests of ratepayer and the

Company”’?

No. Nicor Gas witness O'Connor states “Nicor Gas’ existing, Commission-

approved Agreement is reasonable, in the public interest, and fairly balances the

interests of ratepayers and the Company.” (Nicor Gas Ex. 2.0, p. 2) However, the

evidence presented by myself and Staff withess Hathhorn shows that the benefits,

while shared to some degree, are not “fairly balanced.” The benefits accruing to

the Company and Nicor Inc.’s shareholders are unfairly higher than those accruing

to ratepayers. A clear example is the solicitation to potential customers that Nicor
5
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Gas provides at cost exclusively to its affiliate, Nicor Services. This service is
extremely valuable, since it gives Nicor Services the first pass at all prospective
new customers, but Nicor Services only compensates Nicor Gas for its Fully
Distributed Cost (“FDC”). While this service enables Nicor Services to earn millions
of dollars annually, it pays less than $200,000 to Nicor Gas for this privilege. (Staff

Ex. 2.0, pp. 58-62)

Nicor Gas witness O'Connor characterizes Staff’'s recommended prevailing
price definition as “a solution in search of a problem.” (Nicor Gas Ex. 2.0,
pp. 14-15, lines 309-311) Do you agree that there is no evidence of a need
for a change to this part of the OA?

No. The evidence about solicitation for affiliate products demonstrates that Nicor
Gas ratepayers are not receiving adequate compensation for the value of the
services that Nicor Gas is providing for Nicor Services. Staff withess Hathhorn’s
Recommendations 1, 2, and 3 correct some of that discrepancy. My

recommendations complete the correction for the discrepancy.

2. Nicor Gas’ decision makers’ direct and indirect incentives to make
affiliates profitable.

Do you think that Nicor Gas is acting in the best interest of its ratepayers
6
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with respect to the OA?

No. Nicor Gas is not acting in the best interest of its ratepayers. Nicor Gas is
acting in the best interest of Nicor Inc.’s shareholders. Any departure from this is
the exception, not the rule. Nicor Gas decision makers’ remuneration is tied to
their making decisions in the best interest of Nicor Inc.’s shareholders.
According to Nicor Inc.’s 2010 Proxy Statement (Attachment A), Nicor Gas’
decision makers, that is, executives, managers and supervisors, all participate in
various incentive plans that seek to align the incentives of the decision makers
with the interests of Nicor Inc.’s shareholders. Thus, these plans are primarily
tied to the performance of Nicor Inc. and its stock. Nicor Gas’ response to Staff
Data Request (“DR”) DAS 17.02 Exhibit 2 lists some of those officers who are

decision makers for both Nicor Gas and Nicor Inc.

What financial incentives influence Nicor Gas’ decision makers with
respect to affiliate profits?

It is my understanding that there are three financial incentives that encourage
shifting profits to affiliates. First, some decision makers are required to own
significant amounts of Nicor Inc. stock. “Nicor requires that all officers acquire
and retain Nicor's Common Stock and stock equivalents at least equal in value to

certain ownership levels....Currently, all NEOs have met their ownership
7
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requirements.” These ownership levels are at least 1 times their base salaries
for all senior officers. (Attachment A, p. 22) For example, based on SEC Form
4s filed on November 2, 2010 (Attachments B and C, respectively), CEO Russ M.
Strobel has more than $3.8 million in Nicor Inc. stock while Senior Vice President
(and Nicor Gas witness in this case) Gerald P. O'Connor has more than
$500,000 in Nicor Inc. stock. As a result of such stock ownership, all officers
benefit from an increase in Nicor Inc.’s stock price. Second, these officers
benefit from dividends. Finally, many decision makers receive incentive
compensation that is linked to the financial performance of Nicor Inc. rather than
Nicor Gas directly. For example, in 2009, Mr. Strobel made an additional $2.5
million over his base salary of $750,000, as a result of incentive compensation.

(Attachment A, p. 23)

Do Nicor Gas’ decision makers have a fiduciary responsibility to Nicor
Inc.’s shareholders?

Yes. Since Nicor Gas is wholly owned by Nicor Inc., its decision makers are
ultimately responsible to Nicor Inc.’s shareholders. Certainly there is nothing wrong
with this arrangement but the consequence is that it cannot be assumed that these
decision makers will do what is best for the ratepayers. Outside forces, such as the

Commission, must impose restraints on decision makers. Rate regulation performs
8
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this basic function on much of the utility’s actions. However, the action by affiliates
that occurs apart from regulated business but involves Nicor Gas bears greater

scrutiny.

How does the profitability of GLCG and affiliates negatively affect
ratepayers?

When Nicor Services provides a product to Nicor Gas customers through Nicor
Gas’ facilitation and solicitation efforts on behalf of that product, Nicor Gas’
decision makers profit when the affiliate profits. When other parties want to offer
similar products which would compete with an affiliate product and Nicor Gas
effectively prevents the provision of similar competitive and equivalent products,
Nicor Gas is essentially creating monopoly power for products such as GLCG.
As Nicor Gas overprices GLCG, decision makers and affiliates profit while

ratepayers are harmed.

3. Nicor Inc. is not indifferent to profits from Nicor Gas or an unregulated
subsidiary.
Nicor Gas witness Dr. Ros maintains that Nicor Inc. is indifferent to profits

between it subsidiaries. Do you agree?
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No. Dr. Ros states, “Nicor Gas does not have an incentive to provide a subsidy to
Nicor Services because the GLCG product is provided in a competitive marketplace
and Nicor Services cannot price above the competitive level. Thus, the loss that
Nicor Gas would incur from providing a subsidy could not be recovered through the
GLCG product.” (Nicor Gas Ex. 4.0, p. 11) | have two comments. First, | strongly
disagree with his assertion that GLCG is provided in a competitive market. Second,
even if GLGC were provided in a competitive market there would be an incentive
for Nicor Gas to subsidize GLGC to lower its costs to create an economic profit at

the competitive price.

Why do you disagree with his assertion that GLCG is provided in a
competitive market?

| provide extensive evidence below showing that the price of GLCG is above the
competitive level. Specifically, | show that Nicor Services possesses a dominant

market share, has exclusive access to three significant Nicor Gas provided services

10
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and enjoys a significant mark up over the actuarial cost* of GLCG. Thus, |
conclude that the market for gas line warranty products is not competitive in Nicor

Gas’ service territory and as such, GLCG is not priced in a competitive market.

Even if GLGC were provided in a competitive market and price, why would
Nicor Gas still have an incentive to subsidize GLGC to lower GLGC’s costs to
create an economic profit?

If Nicor Gas provides an input to GLGC at a below market price, and refuses to
provide that input to competitors at that same price, it can create profits for GLGC
even without Nicor Services having the ability to raise the price. Nicor Gas can
provide the subsidy due to the below market price input being provided to GLGC,
and the reduction in its revenues below what would occur had a market price been
charged covered by its customers. Nicor Gas admits that in a test year, Nicor Gas’

repair costs offset repair revenues. (Nicor Gas response to Staff DR DAS 17.07) If

! Actuarial cost is the cost that will occur given the law of large numbers, the probability of repairs and the
cost of those repairs. “The actuarial cost, different than the market price of insurance,

is the expected size of the loss multiplied by the probability of the loss.” (Nicor Gas response to Staff DR
DAS 18.09)

11
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GLCG was offered by Nicor Gas, any revenue from GLCG would offset the revenue
requirements. At the same time, when GLCG is offered by Nicor Services, Nicor
Services’ revenues are not subject to regulation that ties its allowed revenues to its
costs. As a result, Nicor Gas has an incentive to subsidize Nicor Services

products.

4. Nicor Gas’ actions under the OA’s “umbrella-type” structure.

Is there evidence that the umbrella nature of the OA harms ratepayers?
Yes. Nicor Gas has approved interactions with its affiliate without any
Commission review that are not in the best interests of its ratepayers.
Specifically, the mover call agreement which allows Nicor Services exclusive
marketing access to new Nicor Gas customers significantly benefits Nicor
Services, but provides only very limited benefits to Nicor Gas ratepayers. When
both Nicor Gas and Nicor Services mislead ratepayers into signing up for GLCG
by falsely implying it is required to receive repair services (Staff Ex. 2.0, pp. 21-

23), the beneficiary is Nicor Inc.’s shareholders. (Id., pp. 59-61)

Operating Agreement Structure Conclusions and Recommendations

What do you recommend with regard to the structure of the OA?

12
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Recommendation 1: Change Nicor Gas’ OA to require Commission approval of any
sub-agreement as defined in Staff Ex. 3.0, Attachment A, prior to it becoming
effective. The sub-agreements that | am referring to are those “entered into under
the authority of the operating agreement” as provided by Mr. O’Connor in response
to Staff DR DLH 2.02. The alternative advocated by Staff withess Hathhorn in her
Recommendation #5 to require public disclosure of all sub-agreements should, at a

minimum, be adopted.

Gas Line Comfort Guard

Please summarize the testimony regarding Nicor Services’ Gas Line Comfort
Guard (“GLCG”).

In my direct testimony, | raised several concerns about GLCG. The GLCG product
demonstrates many of the OA’s problems. (Staff Ex. 2.0, pp. 35, 46-50) AG/CUB
witness Mr. Effron also found that GLCG was overpriced and not in the public
interest. (AG/CUB Ex. 1.0, pp. 15-16) Nicor Gas responded to Staff and intervenor
testimony by arguing that the Commission lacks the jurisdiction to regulate GLCG.
(Nicor Gas Ex. 2.0, pp. 35, 56) Second, Nicor Gas raised safety concerns
regarding Staff's recommendations to stop Nicor Gas from performing repairs and
inspections for Nicor Services on behalf of GLCG customers. (Nicor Gas Ex. 3.0,

pp. 6-21) Third, Nicor Gas claimed that the price of GLCG must be competitive
13
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because of the presence of actual competitors, potential competitors and the

presence of self insurance as an option. (Nicor Gas Ex. 4.0, pp. 24-32) Fourth,

Nicor Gas attempted to cast doubt on the totality of the cost analysis | provided

about GLCG. (Nicor Gas EXx. 2.0, pp. 48-52)

Issues/Concerns

How do you respond to Nicor Gas’ rebuttal testimony regarding GLCG?

| have four responses:

1.

The Commission has authority to regulate Nicor Gas’ support of affiliate
products.

GLCG provides no incremental safety benefits.

The market for gas line warranty products in Nicor Gas’ service territory is
not competitive.

Nicor Gas’ cost analysis is problematic.

Commission authority to regulate Local Distribution Company (“LDC”)

support of affiliate products.

What did Nicor Gas state regarding the extent of the Commission’s

authority?

14
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Nicor Gas witness O’Connor argues that the Commission does not have the
authority to regulate the price of GLCG, that the Illinois Department of Insurance
(“DOI”) already regulates GLCG and that the lllinois American Water case (“IAW

case”), Docket No. 02-0517, is not relevant in this case.

What did Nicor Gas state regarding the Commission’s authority to regulate
GLCG?

Nicor Gas witness O’Connor stated that since GLCG is not subject to
Commission regulation, the Commission should not “interfere with product
offerings” or assess “the commercial merits or profitability of GLCG.” (Nicor Gas
Ex. 2.0, p. 56) Furthermore, Nicor Gas witness Dr. Ros stated that it was
inefficient for the Commission to regulate prices of affiliate products offered in a

competitive market. (Nicor Gas Ex. 4.0, pp. 8-9)

Has Staff proposed that the Commission regulate GLCG’s price?

No. Staff did not advocate that the Commission regulate the price of GLCG.

15
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Rather, Staff proposed that the Commission regulate those services provided by
Nicor Gas under the OA’s authority that support Nicor Gas’ affiliates’ products.
GLCG pricing provides insight into whether the provision of these services—and,

by extension, the OA—is in the public interest.?

Does Nicor Gas argue that the DOI regulated GLCG?

Yes. Nicor Gas witness O’Connor stated the DOI already regulates GLCG.
Specifically he lists “financial, registration, disclosure and recordkeeping
requirements,...contract terms,...the terms the conditions for obtaining service,
the existence of deductibles, any limitations and exclusions, cancellation and
refund policies and whether failures relating to ordinary wear and tear are
covered.” (Nicor Gas Ex. 2.0, p. 31) This does not address Staff’s concerns,
because the regulation of GLCG by the DOI is limited. The DOI only regulates
the presence of certain obligations in the terms and conditions and whether they

are fulfilled. It does not regulate the product’s pricing or whether the provision of

2 While Nicor Gas could provide GLCG, which would then place GLCG under Commission regulation,
Nicor Gas has chosen not to do so. (Nicor Gas response to Staff DR DAS 1.09)

16
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utility services to support the product is in the public interest.

Does the DOI regulate the relationship between utilities and affiliates who
provide warranty or insurance products?

No. The services provided by a utility for its affiliates under an operating
agreement falls under the jurisdiction of the Commission. DOI regulation does
not protect consumers from the extension of Nicor Gas’ regulated monopoly
power into the market for gas line warranty products. Only the Commission has
jurisdiction over what services may be performed under the OA. Only the
Commission has the jurisdiction to determine whether the provision of these

services is in the public interest.

Please explain how the product from the IAW case, Water Line Protection
Plan (“WLPP”), is similar to GLCG?

The WLPP was a product offered by an IAW affiliate which would warranty the
pipes that were the responsibility of the customer against breakage. This was a
seldom used product that used an endorsement from the water company that the
Commission feared would result in undeserved profits for the affiliate to the
detriment of the ratepayer. The utility failed to provide economic evidence to

demonstrate that the product was properly priced. The Commission’s concern
17



305

306

307

308

309

310

311

312

313

314

315

316

317

318

319

320

321

322

323

324

Docket No. 09-0301
ICC Staff Exhibit 4.0
(Public)

was with the potential for ratepayers to be over-charged, as opposed to being

more safe.

How did Nicor Gas respond to Staff’s testimony regarding the IAW case?
Nicor Gas witness O’Connor stated that it was irrelevant, because the facts of
that case and the instant case are different. He specifically notes four
differences. First, the Nicor Gas OA has been previously deemed to be in the
public interest by the Commission. Second, Mr. O'Connor maintains that GLCG
has a proven track record with a large number of satisfied customers. Third, he
asserts that Nicor Gas has provided an economic basis for GLCG. And fourth,
according to Nicor Gas witness Erickson, GLCG serves an important safety

function. (Nicor Gas Ex. 2.0, pp. 57-58)

Does prior approval of the OA by the Commission mean that the OA
remains in the public interest?

No. While | am not a lawyer, it is my understanding that the Commission has the
ability to review prior authorizations and approvals of agreements and does so on
a regular basis to consider new facts that come to its attention. Nicor Gas’
assertion that the Commission has already approved this document and that the

last ten years have been beneficial to both ratepayers and Nicor Gas overlooks
18
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the issue. In my opinion, the Commission has ample evidence of affiliate
agreements under the OA that are not in the public interest, and it is proper to
reevaluate the OA in light of that evidence. The Commission has the authority to
change and revise the OA in light of abuses that have occurred, despite having
previously approved the OA. The Commission’s prior approval of the OA does
not mean that the OA would never need reexamining or restructuring. In relying
on the OA’s prior approval to avoid updates or changes, Nicor Gas is escaping
its responsibilities and obligations to its ratepayers. Furthermore, the
Commission already considered the fact that the OA needed reexamining when it
ordered Nicor Gas to seek re-approval of its OA in the Company’s last rate case.

(Order, Docket No. 08-0363, March 25, 2009, p. 182)

What is the weight of the economic evidence in the present case?

Again while | am not an attorney, the IAW case, which provides germane
guidance for this case, makes clear that the utility bears the burden of proof.
Nicor Services could have provided Nicor Gas with detailed cost information to
support a cost analysis of GLCG and other products. Rather than providing such
information here, Nicor Gas has introduced theoretical conjecture about what
might happen under certain ideal and unrealistic circumstances. Furthermore,

the additional evidence provided in this rebuttal shows even more conclusively
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345 that there is no significant competitive pressure on GLCG’s price. And Nicor Gas
346 has consistently acted in its affiliate’s best interest to the detriment of its
347 ratepayers. GLCG is not priced in a competitive market and has not been shown
348 to be properly priced nor in the public interest.
349
350 Q. Is the IAW case relevant to this proceeding?
351 A Yes. As | noted in my direct testimony, the Commission specifically
352 acknowledged that as these types of agreements become more prevalent, the
353 abuses associated with them will be more fully known. (Staff Ex. 2.0, pp. 11-13)
354 Such abuses are precisely what Staff is alleging in the instant case. While
355 certainly not binding, the Commission’s rationale in the IAW case is instructive
356 and relevant. The Order on Reopening states,
357 The Commission acknowledges that an appropriate analysis could
358 have been done and is not available for one reason or another, but
359 to simply accept IAWC’s assertions that the WLPP is in the pubic
360 interest in the face of legitimate questions raised by Staff, CUB, and
361 the AG would be a disservice to lllinois consumers and an offense
362 to the Commission’s obligations under the Act. Accordingly, the
363 Commission finds that the WLPP has not been shown to be in the
364 public interest and will not be approved.
365 (Order on Reopening, Docket No. 02-0517, September 16, 2003, p.
366 16, emphasis added)
367
368 Q. Does Nicor Gas provide its ratepayers with sufficient information to make
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efficient decisions regarding gas line warranty products?

No. Nicor Gas does not publicize the fact that it will do repairs if a gas leak is
found. GLGC misleads the customers into thinking that GLGC is the only way to
prevent shutoffs if a leak is found. As a result, Nicor Inc.’s shareholders benefit
from overconsumption of GLCG and ratepayers who purchase GLCG are

harmed.

Should the Commission intervene on behalf of consumers?

Yes. In addition to my rebuttal of Mr. O'Connor’s assertions, | believe the evidence
of asymmetric information provided below, which results from Nicor Gas’ decision
to not publicize its Customer Care Services requires Commission attention. In my
opinion, the continued provision of certain services under the OA results in an
unwarranted transfer of money from ratepayers to Nicor Inc.’s shareholders. The
provision of these services is therefore not in the public interest and should not be
authorized under the OA. If the Commission determines that certain services
should continue, then it should require Nicor Gas to provide them in a non-

discriminatory manner.

GLCG and incremental safety benefits.

Nicor Gas witness Erickson argued that Staff is ignoring the safety
21
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considerations with GLCG. Do you agree?
No. | do not ignore the effects on safety in my recommendations. His
statements reflect his lack of understanding of the incremental comparison that |

made.

Nicor Gas witness Erickson testifies that GLCG provides an important
safety function and that Staff’s proposal to not permit repairs directly for
Nicor Services is irresponsible. Do you agree that the relevant comparison
here is between what Nicor Gas considers a limited legal obligation and the
services provided under the GLCG program?

No. Like Mr. O'Connor, Mr. Erickson mistakenly compares Nicor Gas’ position
that it is not obligated to provide directly to customers the services it provides in
support of GLCG. (Nicor Gas Ex. 3.0, pp.7-8) This comparison is improper
because it does not reflect the actual options that the ratepayer faces. The

reality of Nicor Gas’ own services for ratepayers is the relevant comparison here.

Do the repairs and inspections that Nicor Gas performs on Nicor Services’

behalf provide important safety functions?
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Certainly. These repairs and inspections provide Nicor Gas ratepayers with
services necessary to keep them safe. The danger posed by gas leaks are widely

known and not disputed by Staff in this case.

What was at issue in Docket No. 05-0341 referenced by Mr. Erickson?

In that case, the utility shareholders profited by failing to fulfill its federally-mandated
minimum inspections (once every five years) of the utility’s own pipes on
ratepayers’ premises. The instant case is a case where utility shareholders profit
from the utility’s failure to provide information about its repair and inspection

services. The two cases are not relevant to each other.

Nicor Gas witness Erickson states that, “Mr. Sackett says that by his
calculation only 2% of GLCG customers have submitted claims and that
many leak repairs are minor.” (Nicor Gas Ex. 3.0, p. 18) Did you make this
statement?

No. | stated, “Given that the annual probability occurrence of repairs is less than
2% and the average cost per repair is less than $76, the ‘guard’ is clearly not worth
the annual price of $59.40.” (Staff Ex. 2.0, p. 48) | was referring to the “guard” or
“risk premium.” | made no such statement that repairs were “minor” in my direct

testimony, as acknowledged by Mr. Erickson in his responses to Staff DRs DAS
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427 21.05 and 21.06. In fact, he puts words in my mouth in order to use Staff
428 arguments from Docket No. 05-0341, which might have been appropriate if | had
429 said what he claimed. However, he is wrong in this assertion.
430
431 Q. Do you agree that GLCG inspections and repairs serve an incremental
432 safety function?
433 A No. | do not believe that GLCG repairs and inspections provide a safety function
434 incremental to those same services provided by Nicor Gas.
435
436 Q. How does Nicor Gas characterize its Customer Care Services?
437 A Nicor Gas claims that Staff's request concerning “Nicor Gas’ inspection and repair
438 services”
439 misconstrues the services that Nicor Gas provides....Nicor Gas
440 states that it does not offer an inspection and repair service. The
441 Company provides emergency response, turn-on, and turn-off
442 services, the primary function of which is to ensure no hazardous or
443 unsafe conditions exist. Once an unsafe or hazardous situation is
444 addressed, at the Company’s discretion the Company may provide
445 incremental repairs at the customer’s request.”
446 (Nicor Gas responses to Staff DRs DAS 18.01, 19.09, 19.12
447 (Attachment D) and 19.14, emphases added)
448
449 Q. Does Nicor Gas provide repair services to all of its ratepayers equivalent to
450 those it provides under GLCG?
451 A Yes. The exact same repairs are available from Nicor Gas without purchasing
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GLCG. (Nicor Gas Ex. 2.0, p. 44) The repair services provided under GLCG are
actually available to all ratepayers under Nicor Gas’ Standard Practice Customer
Care Services-1 (“SP CCS-1” or “Customer Care Services”) at charges equal to
FDC. (Staff Ex. 2.0, Att. I) While these repairs are done subsequent to an
emergency response, so are the repairs performed on behalf of Nicor Services
under GLCG. The only difference is a financial one — who gets the bill. So the

difference is a semantic one.

How many repairs has Nicor Gas performed in the past three years for non-
GLCG customers?

As shown below in Figure 2 — Repairs done for all customers, Nicor Gas has
reported that it has performed over 18,500 repairs for its customers who were not
on GLCG during 2007 through 2009. (Nicor Gas response to Staff DR DAS 11.06

Corrected Exhibit 1 — Attachment E)

Count of Non-GLCG Customer Piping Repairs by Cost Category

Category 2007 2008 2009 Total
$50 or less 6,025 4,627 3,507 14,159
$50.01 to $100 1,808 1,214 881 3,903
$100.01 to $200 190 124 107 421
$200.01 to $300 10 12 9 31
$300.01 to $600 5 4 1 10
$600.01 to $1000 2 2
over $1000.01 0
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Total Count 8,038 5,981 4,507 18,526
Count of GLCG Customer Piping Repairs by Cost Category
Category 2007 2008 2009 Total

$50 or less 4,683 4,630 3,350 12,663

$50.01 to $100 3,685 3,293 3,296 10,274

$100.01 to $200 582 566 736 1,884

$200.01 to $300 37 49 48 134

$300.01 to $600 9 7 3 19

$600.01 to $1000 1 1

over $1000.01 0

Total Count 8,997 8,545 7,433 24,975
466 Figure 2 — Repairs done for all customers
467
468 Q. What is Nicor Gas witness O'Connor’s testimony with respect to provision
469 of appliance connector inspection services without a gas leak report?
470 A Mr. O'Connor states that Nicor Gas will not “conduct inspections for dangerous
471 connectors absent a report of a leak by the customer.” (Nicor Gas Ex. 2.0, p. 45)
472
473 Q. Is this an accurate statement?
474 A No, this is not true. | have found three indicators that, in fact, Nicor Gas does
475 perform such inspections for its ratepayers absent a report of a gas leak or
476 emergency response.
477

478 Q. What evidence is there that Nicor Gas replaces appliance connectors?
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The repair services provided under GLCG are actually available to all ratepayers
under Nicor Gas’ Standard Practice Customer Care Services-1 (“SP CCS-1” or
“Customer Care Services”). “Replace appliance connector” is listed under “Charge
Services” of the “General Gas Appliance Service.” (Staff Ex. 2.0, Att. I, p. 7)
Furthermore, Nicor Gas’ Field Employees Guidelines provided in response to
Intervenor DR IGS 2.19, Exhibit 1 (Attachment F) states, “In keeping with the Brass
Connector Policy Nicor Gas has deemed that all brass connectors found at a
customer’s premise will either be removed, replaced or safely disabled when found

by Nicor Gas personnel.”

What evidence is there that Nicor Gas inspects for dangerous appliance
connectors?

First, Nicor Gas’ webpage states that such inspections are available from Nicor Gas
on its “Find a Qualified Professional” page under its safety information about

appliance connectors. “Call Nicor Gas at 1 888 288-8110 to get a quote or
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schedule an inspection.” Second, in the Frequently Asked Questions section of
the same information, the question is posed, “I've checked my connectors and
know they're uncoated brass. | only want to schedule a replacement.” To answer
this question, Nicor Gas states, “In order for Nicor Gas to replace your connectors,

we must conduct the inspection.”>

(Attachment G, emphasis added)

What other evidence is there that Nicor Gas inspects for dangerous
appliance connectors?

On September 9, 2010, | personally scheduled a Nicor Gas inspection on my home
appliance connectors to determine if they were dangerous through the Nicor Gas
call center. The person | talked to informed me that such inspections were available
from Nicor Gas for $67. So, “absent a report of a leak” or other emergency

response, | scheduled an “inspection for dangerous connectors” for my home on

® http:/Avww.nicor.com/en_us/residential/safety/find_qual_pro.htm (Attachment G)

* http://www.nicor.com/en_us/residential/safety/connectors_fag.htm (Attachment G)

®Itis noteworthy that these are the only public acknowledgments that Nicor Gas provides inspections of
appliance connectors; (the website does not mention Nicor Gas’ repair services.
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September 17, 2010. This is direct evidence that despite Mr. O’Connor’s assertion

to the contrary, Nicor Gas will perform such inspections.®

What other objections do you have about Mr. O’Connor’s statement?

If his claim were true, | believe that it is not acceptable that Nicor Gas only provides
inspections or repairs to ratepayers who purchase a warranty product from its
affiliate; if these services are essential to customer safety, then Nicor Gas should
provide them at cost to ratepayers. Furthermore, such a distinction between GLCG
customers and non-GLCG customers runs counter to the legally mandated
disclaimer that “customers are not required to buy products or services from Nicor
Services in order to receive the same quality of service from the gas utility.”” In my
opinion, “quality of service” must include the option to receive safety inspections

from Nicor Gas directly.

® Incidentally, the Nicor Gas representative solicited me for GLCG, informing me that | could sign up for
GLCG any time before that service was performed and that | could avoid the $67 fee and that it would be
covered under my GLCG plan.

" This notice is required by the HVAC affiliate marketing section of the Public Utility Act. (220 ILCS
5/7-208) Quoted from: http://www.nicorinc.com/en_us/nicor_services/protection solutions/gas line.htm
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What conclusion do you reach from the fact that Nicor Gas provides to all
of its ratepayers repair and inspection services equivalent to those it
provides under GLCG?

Since GLCG provides no additional repairs or inspections compared to those
offered for a charge by Nicor Gas, GLCG does not fulfill any incremental safety
function. Further, | reject Nicor Gas witness Erickson’s assertion that it is
irresponsible to preclude Nicor Gas repair services provided directly to Nicor

Services for GLCG.

If there is no incremental safety benefit with GLCG, what benefit does
GLCG provide?

GLGC is basically a financial product covering the cost of repairs of exposed piping.
Nicor Gas provides nearly all the services for GLCG, including billing, solicitation,
repairs and inspections. My calculations of the actuarial cost of providing GLCG

show that the financial benefit is miniscule compared to the risk premium.

Does Nicor Gas risk its ratepayers’ safety when it neglects to aggressively
provide them information regarding its repair and inspection services?
Nicor Gas has created a situation where ratepayers do not understand the full

extent of services available. Absent such knowledge, ratepayers may be less
30
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inclined to have these inspections performed for concerns about having the gas

shut off. The reduced inclination would adversely affect safety.

What evidence have you found for unsafe conditions?

In the past, Nicor Gas informed its ratepayers about its inspection and repair
services when providing safety information about appliance connectors. Witnesses
Mr. O'Connor and Dr. Ros cite the Adams v. Northern lllinois Gas Co. decision in
their rebuttal testimonies. That decision states,

The record also includes copies of “Consumer News” notices that
NI-Gas sent to its customers. The August/September 1978,
June/July 1980, summer/fall 1981, and December 1981 notices
indicated that an old connector could crack, creating an unsafe
condition, when the appliance was moved. The December 1981,
January 1985, May 1986, and June 1987 notices warned: “The
U.S. Consumer Product Safety Commission has warned that
certain appliance connectors manufactured prior to 1968 may be
unsafe. If you are concerned, do not try to move the appliance to
inspect the connector. Instead, call a qualified service agency
of NI-Gas to make the inspection.”

Adams v. Northern lllinois Gas Co., 211 Ill.2d 32, 40
(2004) (emphasis added)

Tellingly, this warning to call for an inspection predates Nicor Gas’ GLGC, and
Nicor Gas no longer tells customers to call the utility for an inspection in its safety

publications. (Nicor Gas’ 2010 Safety Notice — Attachment H)

Does this situation appear to be creating unsafe conditions?
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Yes. It leaves customers less likely to correct important safety problems by making
action less available. Regardless of the reason for Nicor Gas’ behavior, the
resulting conditions are less safe. If Nicor Gas is creating unsafe conditions in
order to boost its affiliate’s profits, this is another important reason for the
Commission to deny Nicor Gas’ proposed OA and approve Staff's proposed

modifications.

If Nicor Gas stopped supporting GLCG with repairs and inspections, would
this create a safety hazard?

No. Ratepayers on GLCG could still have their repairs performed by Nicor Gas
and then pay for those repairs after the service is performed, at cost.
Additionally, as suggested by Nicor Gas witness Dr. Ros, Nicor Services could
simply reimburse its GLCG customers for those repairs. However, such a
product would make clear that the repair services are available without GLGC,

reducing its appeal.

What does the information about the safety functions of repairs and
inspections outlined by Mr. Erickson reveal about Nicor Gas’ suppression
of information about its repair and inspection services?

If the safety functions of repairs and inspections outlined by Mr. Erickson are
32
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true, then Nicor Gas’ suppression of that information demonstrates willingness to

put its affiliate’s profits ahead of its ratepayers’ safety.

The market competitiveness of gas line warranty products in Nicor Gas’
service territory.

Have you testified that the market for gas line warranty product in Nicor
Gas’ service territory is not competitive?

Yes. The evidence that | provided in my direct testimony led me to conclude that
the market for gas line warranty products in Nicor Gas’ service territory is not
competitive. (Staff Ex. 2.0, pp. 30-33) From 2007-2009, the average actuarial cost
of these repairs is $1.52; the remaining $57.88 is what Mr. Ros describes as the
“risk premium.” (Nicor Gas Ex. 4.0, p. 16) For GLCG, the risk premium is 38 times
the actuarial cost. This does not reflect a competitive price determined in a
competitive market, but rather, a huge profit margin over costs as illustrated in

Figure 3 — GLCG Actuarial Cost and Risk Premium.
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$1.52

B Actuarial Cost

i Risk premium

Figure 3 - GLCG Actuarial Cost and Risk Premium

Are there any close substitutes in Nicor Gas’ service territory?

No. | do not believe that there are any close substitutes in Nicor Gas’ service
territory because Nicor Services has a market share of 99.6%, the price elasticity
of demand for GLCG is highly inelastic, and potential competitors have been

driven out of the market or are not actively marketing it.

Did Nicor Gas provide evidence of competitors’ products within Nicor Gas’

service territory in its rebuttal testimony?
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Yes. Nicor Gas witness Ros notes that there are two firms providing alternate
products within Nicor Gas’ service territory. These products are Gas Line Guard
provided by Santanna Energy Services (“SES”) and the Utility Shield offered by the

Manchester Group.

Have you been able to obtain information about how many Gas Line Guard
customers SES has and its Gas Line Guard activities in Nicor Gas’ service
territory?

Yes. SES has fewer than 1000 Gas Line Guard customers in Nicor Gas’ service
territory. SES reports that it only marketed its product to its Customer Select
(“CS”)® customers. Furthermore, SES no longer markets its Gas Line Guard
product in Nicor Gas’ service territory because Nicor Gas refused to provide billing
services under the Third Party Billing Service (“TPBS”) for CS. (SES responses to

Staff DR DAS-SES 01.01-01.05 — Attachment I)

® Customer Select (“CS”) is Nicor Gas’ residential and small commercial choice program. CS operates
under Riders 15 and 16 of Nicor Gas’ tariff.
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Have you been able to obtain information for Nicor Gas’ service territory
about the number of Utility Shield customers and Manchester Group’s
Utility Shield activities?

In its responses to Staff DR DAS-IGS 01.01-01.05 (Attachment J), IGS, an
intervenor in this case, responded on behalf of its subsidiary the Manchester Group
that there are fewer than 1000 Utility Shield customers in Nicor Gas’ service
territory. Similar to SES, the Manchester Group only marketed its product to its
Customer Select transportation customers, and it no longer markets its Utility Shield

product in Nicor Gas’ service territory.

What is the market share of Nicor Services in the gas line warranty market
in Nicor Gas’ service territory?

A firm’s market share is its percentage of customers in the relevant market. Since
Nicor Services had more than 449,500° of the fewer than 451,500 total gas line
warranty customers in 2009, the market share for Nicor Services is more than

99.6%.

° Based on Nicor Gas Ex. 4.0, p. 15, footnote 4.
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Do you agree with Dr. Ros that two other suppliers in the market is
evidence of a competitive market?

No. It does not appear that either firm constitutes a serious threat to Nicor
Services’ market share or that their entry into this market has restrained the GLCG
price to a competitive level. Neither of these firms offered a product before 2006,
so for the first six years of GLCG, there is no evidence that there were any
competitors offering similar products in Nicor Gas’ service territory. Furthermore,
Nicor Gas’ well orchestrated misperception that GLGC is the means to prevent
shutoffs along with other advantages that Nicor Gas provides to Nicor Services
prevent any meaningful competition and, thus, price is not constrained to the

competitive level.

Do you agree with Dr. Ros that the relevant market should include “all the
options consumers have when they self insure?”

No. The existence of more extensive warranty plans does not mean that they
should be included in the analysis of the relevant market. These other products are
not close substitutes for GLCG. An economic test for how close a substitute one
good is for another is the cross-price elasticity of demand. It measures how

sensitive the quantity demanded for one product is to price changes in the other
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product. Absent proof of a close relationship, these more extensive products
should not be included. Nicor Gas bears the burden of proof, and Dr. Ros has not
shown that any of these other products have such a relationship. Therefore, |
disagree with his assertion that self-insurance is an appropriate substitute, and do
not believe that these other products should be used to analyze GLCG’s market

power.

What other evidence do you find that counters Dr. Ros’ assertion that the
gas line warranty market in Nicor Gas’ service territory is competitive?

| consider the product’s responsiveness to price changes. Economists term buyers’
responsiveness to a change in price the price elasticity of demand. This is the
percentage change in number of customers divided by the percentage change in
price. Nicor Services raised the price for GCLG twice, in 2004 from $2.50 to $3.95
and then again in 2007 from $3.95 to $4.95. | do not have sufficient data to
estimate the price elasticity of demand for the 2004 price change, but | estimate it
following the 2007 price change. Over the period April 2006 through February
2007, the number of GLCG customers increased by an average of per
month. (Nicor Gas response to Staff DR DAS 1.02 Confidential Exhibit 1) After the
25% price increase, the rate of customer growth slowed. Over the following year,

instead of increasing by , the number of customers only increased by
38
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(Id.) The lost growth of was % of the number of customers before the
price change. The 25% increase in price appears to have ledtoa % loss in
annual growth in customers. This implies a price elasticity of demand equal to

over a full year.

What do you conclude from a price elasticity of demand of this magnitude?
Economists describe a price elasticity of demand equal to as highly inelastic,
which indicates that a change in price leads to only a very small change in quantity
demanded. It is usually found for necessities and for commodities that do not have
close substitutes. For example, two studies concluded that the price elasticity of
demand for gasoline is about -0.25, *° which is more responsive to a change in

price than

Nicor Gas witness Dr. Ros charges that you have completely ignored the

19 Elasticities of Road Traffic and Fuel Consumption with Respect to Price and Income: A Review, Phil
Goodwin, Joyce Dargay and Mark Hanly, Transport Reviews, Vol. 24, No. 3, 275-292, May 2004
Explaining the variation in elasticity estimates of gasoline demand in the United States: A meta-analysis
Espey, Molly, Energy Journal. Vol. 17, no. 3, pp. 49-60. 1996
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evidence of pricing of similar products. (Nicor Gas Ex. 4.0, p. 16) What
other evidence do you find from an examination of prices of similar
products?

Most of the other products mentioned by Dr. Ros indicate that GLCG is over-priced.
Dr. Ros draws a comparison between GLCG and Peoples Gas’ Pipeline Protection
Plan (“PPP”) and the SES’ Gas Line Guard. He ignores Dominion’s In Home Gas
Line Repair, BSG’s Guardian Care Gas Line Protection and Manchester Group’s

Utility Shield.

What understanding is critical when evaluating the prices of these plans?
First, in order to do an apples-to-apples comparison, you have to understand that
the actuarial cost does not rise significantly when you increase the maximum
coverage from $300 for PPP to $600 for GLCG. This means that the price can be
compared for GLCG which is $4.95 per month and PPP which is only $2.95 per
month; the actuarial cost for PPP is effectively the same. Therefore, the risk
premium charged for PPP is significantly less. Second, increasing the maximum
coverage does not increase the other costs, all of which are independent of the
level of maximum coverage. So when Dr. Ros states that “GLCG provides twice
the coverage at less than twice the price” (Nicor Gas Ex. 4.0, p. 17), his statement

is disingenuous because he knows that the coverage being doubled does not
40
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double the cost and, in fact, does not significantly increase the cost. (Nicor Gas

response to Staff DR DAS 18.09a)

What does an apples-to-apples comparison show?

PPP is a good comparison because it is offered by an affiliate of Peoples Gas and
supported by the LDC’s services so its costs are likely to be similar. Nicor Gas
spends less than $4,000 a year on repairs that would not be covered by PPP
(Attachment E) compared to a total of $631,000 in annual repair costs. (Nicor Gas
Ex. 2.0, p. 42) In other words, if Nicor Gas were to limit its coverage to $300, the
annual actuarial cost would fall from $1.52 to $1.51. Or conversely, if Peoples Gas
were to offer a $600 maximum coverage on PPP, its actuarial cost would rise by
one cent. If we assume that, given the same degree of utility support, the actuarial
cost for each product is approximately the same, then the risk premium for PPP is
only $33.89 versus the $57.88 for GLCG. And what | call the risk premium multiple
(“RPM”) is 15 instead of 38. Figure 4 — Risk Premium Comparison below shows
the risk premiums of several of the other products. This evidence shows that the
risk premium for GLCG is excessive. It also indicates that the margin on GLCG
must be at least equal to the difference between the two risk premiums - $24 per

customer.
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Monthly Annual Max Actuarial Risk
Product Price Price Coverage Cost Premium RPM
GLCG $ 495 | $5940 | $ 60000 [$ 152 |$ 57.88 38
GLG $ 495 | $5940 | $ 60000 |$ 152 | $ 57.88 38
FES $ 449 | $53.88 | $ 300000 |$ 152 |$ 52.36 34
PPP $ 295 | $3540 | $ 30000 | $ 151 | $ 33.89 22
Dom $ 250 | $30.00 | $ 1,00000 | $ 152 |$ 28.48 19
us $ 2.00 | $24.00 | $ 150000 | $ 152 | $ 22.48 15
BSG $ 199 | $2388 | $ 400000 |$ 152 | $ 22.36 15
Figure 4 — Risk Premium Comparison
Q. What other evidence do you find that indicates that the gas line warranty

market in Nicor Gas’ service territory is not competitive?

Nicor Gas has repeatedly interfered with the “free market” to protect Nicor Services
market share and profits. These actions negatively affect competition in this
market. | have obtained information with respect to three firms: Progressive Energy

Group, Manchester Group, and Santanna Energy Services.

How has Nicor Gas interacted with Progressive Energy Group?

Staff provided information in its direct testimony regarding a request for services
from Progressive Energy Group (“PEG”) to Nicor Gas for services to support its
competitive product. (Staff Ex. 2.0, pp. 37-39) Nicor Gas initially offered to provide

billing services after a significant delay, but the price was discriminatory.
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Eventually, Nicor Gas declined to provide any billing or solicitation services to

support PEG’s competitive product.

Why do you say the price was discriminatory?
| say that the price was discriminatory because Nicor Gas offered to provide billing
service to PEG at $.025 per bill while it provided its affiliate Nicor Services the same

billing service at $0.112 per bill.

How has Nicor Gas interacted with the Manchester Group?

The Manchester Group (“MG”) is a subsidiary of IGS, so IGS provided some
evidence of MG’s interactions with Nicor Gas in response to Staff DR DAS-IGS-
01.05b. Nicor Gas also provided some of its correspondence in Nicor Gas
responses to Intervenor DR IGS 2.15 Exhibit 1-4 and Supplemental Exhibits 5-8 (I
have combined these documents in chronological order in Attachment K).
Manchester Group approached Nicor Gas to determine the services that Nicor Gas
was willing to provide to support MG’s Utility Shield product. As before, Nicor Gas
offered only a discriminatory price and implementation period before declining to

provide any services at all.

Why do you say the price was discriminatory?
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Like the offer to PEG, the offer to Manchester was at $.025 per bill while at the
same time providing for its affiliate Nicor Services the same service at $0.112 per

bill.

How has Nicor Gas interacted with Santanna Energy Services (“SES”)?
SES initially included its Gas Line Guard charges to its CS customers within the
Third Party Billing Service (“TPBS”), as a fixed charge in the bill in a separate line
item. After SES had done this for at least 9 months, Nicor Gas discovered what
SES was doing and denied SES the right to submit such charges under this tariffed
service. (Nicor Gas response to Staff DR DAS 17.06 Exhibits 1 and 2 — Attachment

L)

How did Nicor Gas justify its refusal to bill for Gas Line Guard under
TPBS?

Nicor Gas stated that it would only bill for “commaodity-related charges.”
(Attachment L) That phrase does not occur in the Alternative Gas Supplier (“AGS”)
Law which requires Single Billing to be offered and defines it as “the combined
billing of the services provided by both a natural gas utility and an alternative gas
supplier to any customer who has enrolled in a customer choice program.” (220

ILCS 5/19-105) Furthermore, Nicor Gas’ Commission-approved tariff states,
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792 Third Party Billing Service.
793 Any third party desiring to have the Company to include its charges
794 to the customer on the Company's bill shall enter into the
795 Company's standard contract that stipulates the procedures to be
796 followed. The Company will provide up to six (6) standard lines of
797 text that may be used by the third party. The Company will process
798 customer payments in a timely manner and will electronically
799 forward payments to the third party's bank account and notify the
800 third party of the customer's payment on a daily basis. The fee for
801 billing and payment processing will be $0.25 per bill. If the third
802 party would like additional services with respect to billing, the
803 Company and third party will negotiate in good faith the fees for
804 such additional services. The Company will report these additional
805 services and fees to the lllinois Commerce Commission as
806 assurance that any such additional services and fees are being
807 offered on a non-discriminatory basis.
808 On the contrary, Nicor Gas’ standard TPBS contract specifically permits its
809 suppliers to bill for three charges. “The Supplier’s Billing Charges shall consist of a
810 maximum of three (3) charges and descriptions to appear on the Customer’s
811 regular utility bill.” (Nicor Gas Consolidated Billing Services Agreement, Appendix
812 A, p. 8 — Attachment M) The contract contains no restrictions on what those
813 charges can be for.
814

815 Q. What do you conclude from Nicor Gas’ refusal to bill for Gas Line Guard

816 under TPBS and its interactions with potential and actual competitors?
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It appears that Nicor Gas intends to protect its affiliate’s market shares in the gas
line warranty product by enforcing non-existent restrictions under its contracts. This

is not in the public interest.

Did Nicor Gas witness O'Connor argue that the AGS Law means that the
legislature meant there should be no oversight over any other markets?
Nicor Gas witness O'Connor points to the AGS Law, which is meant to prevent the
extension of utility market power into the market for commodity gas supply. He
implies that since the lllinois General Assembly could have extended that protection
to other markets, but chose not to, a similar law is not needed to protect against

that same leverage being applied in other markets. (Nicor Gas Ex.2.0, pp. 8-9)

Do you agree with Nicor Gas witness O'Connor’s conclusion regarding the
AGS Law?

No. | disagree for two reasons. First, the absence of action does not imply tacit
support for this behavior. Mr. O'Connor makes the same mistake regarding the
Commission’s Administrative Rules. The absence of a specific prohibition is not an
indication that additional intervention is not necessary. Second, the CS market

appears to be much more competitive and has less utility interference.
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What evidence does the Customer Select (“CS”) program, under which
these alternative gas suppliers operate in Nicor Gas’ service territory,
provide to support increased intervention on the part of the Commission?
The AGS Law governs utility and affiliate interaction. The AGS Law sets forth ways
to prevent the utility from extending its market power in distribution into the
commodity market. Therefore, it is instructive to consider the market structure for
commodity gas within Nicor Gas’ service territory in light of these requirements and
prohibitions. The indicators of a competitive market are seen in this market. Those
indicators are that there are many suppliers, the affiliate’s market share is

moderate, and that there is equal access to utility provided services.

How many CS suppliers are there in Nicor Gas’ service territory?
According to Nicor Gas’ webpage about CS, there are currently 15 suppliers in the

CS program, one of which is Nicor Gas’ affiliate, Nicor Advanced Energy (“NAE”).

What is NAE’s market share?
NAE is the largest supplier (in terms of both number of customers and annual
usage) with about a market share. (Nicor Gas response to Staff DR DAS 9.01

Confidential Ex. 2) This is a significantly different picture from the market for gas
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line warranty products within Nicor Gas’ service territory in which the Nicor Gas

affiliate Nicor Services has a 99.7% market share.

What do the Commission’s Administrative rules require and prohibit with

regard to utility and affiliate interaction?

Nicor Gas is prevented from directly providing certain services such as solicitation
and prohibits any preferential treatment in the provision of services under the CS

program.*!

Does Nicor Gas’ solicitation on behalf of Nicor Services allow Nicor to
effectively sidestep this prohibition?

Yes. Nicor Gas cannot directly solicit on behalf of NAE. However, nothing
prevents Nicor Gas from soliciting for Nicor Services and then having Nicor

Services solicit its own customers on behalf of NAE. (Nicor Gas response to Staff

" TITLE 83: PUBLIC UTILITIES -CHAPTER I: ILLINOIS COMMERCE COMMISSION
SUBCHAPTER d: GAS UTILITIES

PART 550 NON-DISCRIMINATION IN AFFILIATE TRANSACTIONS FOR GAS UTILITIES
SECTION 550.30 MARKETING AND ADVERTISING
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DR DAS 11.01) Incidentally, a fifth of Nicor Gas residential customers are on
GLCG. (Staff Ex. 2.0, p. 19) This allows NAE and other affiliates access to a prime

market created by Nicor Gas that other suppliers cannot access.

Do you have any evidence that suggests to you that Nicor Services solicits
its GLCG customers on behalf of NAE and Nicor Solutions, both Nicor Gas
affiliates?

Yes. More than 4.0% (18,200 - Nicor Gas response to Staff DR DAS 11.02) of
449,778 GLCG customers are NAE CS customers. Lessthan ( - Nicor
Gas response to Staff DR DAS 9.01 Confidential Ex. 2) of the 2,147,150 customers
eligible for CS are NAE customers. Therefore, GLCG customers are more than

as likely to be customers of NAE than eligible customers overall.

What do you conclude about the parallels between these related markets?
It is my opinion that Nicor Services’ market share reflects the lack of those
consumer protections that have been established in the CS market and it is
appropriate and reasonable for the Commission to act to provide similar consumer
protections to the extent allowed under the Public Utilities Act for the other products

offered by Nicor Gas affiliates.
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What is the theory of contestable markets?

The theory of contestable markets posits that, under certain conditions, the
continuous threat of entry into a market by competitors is sufficient to prevent
existing incumbent firms (even a monopoly) from raising prices high enough to earn
supra-normal profits (i.e., profits above the level expected in a more obviously
competitive market). According to Dr. Ros, necessary conditions to support this
theory are “that firms have access to the same technology, that there are zero sunk
costs, and that the entry lag is less than the price adjustment lag for existing firms.”
(Nicor Gas response to Staff DR DAS 18.17 — Attachment N) For this reason, the

applicability of contestable market theory to real-world markets is limited.

What does Dr. Ros conclude about the applicability of contestable market
theory to the GLCG market dominated by Nicor Services?

While Dr. Ros admits that contestable market theory is not the dominant economic
theory on market organization (Nicor Gas response to Staff DR DAS 18.17 —
Attachment N), he nevertheless concludes that the price of GLCG is set at a

competitive level, due to the market being contestable. (Nicor Gas Ex. 4.0, p. 31)

Do you concur with Dr. Ros’ assessment?
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909 A. No. Dr. Ros has not established the lack of material barriers to entry in this market,
910 and he has not identified any firms that pose a viable threat. Otherwise stated, he
911 has not shown that the theory of contestable markets applies in this instance. None
912 of Dr. Ros’ three necessary conditions seems likely to hold in this case; thus, this
913 theory is misapplied to the instant case. It is clear that since only Nicor Services
914 has access to the most cost effective billing service and repairs service and the
915 irreplaceable mover calls solicitation, the requirement for access to the same
916 technology does not hold. Second, Dr. Ros assumes away all sunk costs but it is
917 likely that the cost of moving into a market is much higher than he alleges. Lastly,
918 Nicor Services could lower its prices at any time while the entry lag for these firms
919 is significant.*?
920

921 Q. What else did Dr. Ros argue regarding options that restrain the price that

922 Nicor Services can offer?

12 Especially considering that Nicor Gas was telling them that it would take 8 months to set up a billing
system. (Attachment K)
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Another reason that Dr. Ros gives for Nicor Services only being able to charge a
competitive price is that he claims self-insurance is the option that most ratepayers
choose. As | discussed above about the argument regarding potential competition,
Dr. Ros takes an economic theory and misapplies it here to the instant case

because customers are not aware of their actual options as shown below.

When ratepayers are given the choice to sign up for GLCG, how likely is it
that they are aware that Nicor Gas provides repairs and inspections under
Customer Care Services?

It is very unlikely that customers are aware of the alternatives. Nicor Gas does not
generally notify its customers that it provides this service. In fact, Nicor Gas claims
that it only notifies customers during a gas leak field visit (Nicor Gas corrected
response to Staff DR DAS 3.03 — Attachment O) or during a gas leak emergency
call (Nicor Gas response to Staff DR DAS 16.03 — Attachment P). However, there
is no mention of these repair services in the gas leak materials provided by Nicor
Gas in this case. Rather, those customers are instead solicited for GLCG after
being told that Nicor Gas is not obligated to fix leaks on the customer’s pipes. (Nicor

Gas response to Intervenor DR IGS 2.18 Exhibit 2 — Attachment Q)

Do CS suppliers appear to be aware of the availability of these repair
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services?

No. Nicor Gas witness O'Connor cites this as the “most obvious option” for
suppliers, but suppliers are unaware of the availability of this option. (Nicor Gas Ex.
2.0, p. 46) Even when queried by suppliers about what services are available to
support warranty products, Nicor Gas declines to provide this information.
(Attachment K) The resulting asymmetric information protects GLCG offered by
Nicor Services. Nicor Gas’ scripts give the impression that the ratepayer now has
complete information about the limits of what Nicor Gas offers. It does this by

telling ratepayers about the limits of Nicor Gas’s obligation.

Do the rebuttal scripts used by Nicor Gas solicitors after potential
customers decline to make a decision on the service pressure the
ratepayers to make immediate decisions about GLCG?

Yes. Despite the fact that Nicor Gas witness Ros allocates the responsibility for
finding the relevant information about their options on the ratepayers. (Nicor Gas

Ex. 4.0, p. 13) Both Nicor Gas and Nicor Services pressure ratepayers during the
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solicitation process to hinder the ratepayers’ ability to consider information about
their options. (Staff Ex. 2.0 Attachment G, pp. 1-2)** It appears that Nicor Gas has
no interest in ratepayers gaining access to the information they need to make
informed decisions. This is another example of how Nicor Gas uses its position as
the utility to leverage profits for its affiliate and thus ensuring incentives for its

decision makers.

Nicor Gas maintains that GLCG’s low complaint rate indicates that
customers are satisfied with GLCG. Do you agree?

No. It might be that the customers are blissfully unaware of their options. Since
Nicor Gas never informs GLCG customers about these alternative services even

when they are reporting a gas leak or during the subsequent services call, GLCG

'3 GLCG Rebuttals “I Need to Talk to My Spouse/l need to think about it.”

“I can appreciate that--and obviously you want to make an educated decision. Let me suggest this: Since
| already have you on the line, Mr/Ms [ ], | can go ahead and get your coverage set up for you today. You
will then receive a welcome packet in the mail in about 5 to 10 business days. Your Welcome Packet
clearly outlines all the terms, conditions and benefits of the program, which you can then review in the
comfort of your home (with your spouse). Now, Mr/Ms [ ] we are so confident you are going to like this
program, that if for any reason you feel it's not quite right for you, and you have not had service, all you
need to do is give us a call back and as long as you have not had service, you can simply cancel without
any further cost or obligation except for your time on the plan.. Does that sound reasonable?”
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971 customers never discover this critical piece of information that would influence their
972 decision between identical utility or affiliate services. Absent the suppressed
973 information, they have no reason to complain, because they never perceive that the
974 utility service is an option. It is certainly possible that GLCG customers would still
975 prefer to stay with GLCG after being presented with the option of receiving the
976 same service directly from the utility at a fixed cost. Nevertheless, as it stands now,
977 all the options are not being fully disclosed to the customers for them to make the
978 best informed decisions themselves; instead, GLCG is aggressively solicited,
979 leaving customers to feel like they have no choice but to sign up for GLCG or to
980 remain on GLCG.
981

982 Q. Does the literature cited by Dr. Ros provide any insight into the need for

983 better information?

984 A. Yes. The literature acknowledges that the efficiency of insurance decisions

985 depends on the access to “loss information,” which is information about the

986 probability and size of the potential loss. Absent this information, the literature
987 indicates that the self-insurance decisions will not be efficient. (OECD Policy

988 Roundtable (1998), “Competition and Related Regulation Issues in the Insurance
989 Industry,” pp. 22-23) While Nicor Gas has this information and certainly makes it
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available to Nicor Services, it is not willing to provide it to ratepayers or competitive

suppliers.

Is the self-insurance decision here efficient?

No. Customers are unlikely to have a good grasp on either the probability or size of
the potential loss and because of advantages given to the affiliate by the utility,
price competition is not likely to drive the price of the insurance toward the expected
loss. More importantly, the Nicor-orchestrated misinformation about the ability to
avoid shutoffs with leaks without GLGC causes them to have an inflated view of the
value of GLGC. Thus, ratepayers do not develop an accurate picture of their

options.

Nicor Gas witness Dr. Ros maintains that Commission interference in a
competitive market will reduce the incentive to innovate leading to lost
efficiency for ratepayers. (Nicor Gas Ex. 4.0, p. 20) Do you agree?

No. Nicor Gas’ inputs are unique. Competitors don’t get access to them.
Customers are not aware of them. Innovation and the resulting product
differentiation that separates GLCG from both Gas Line Guard and Utility Shield
result from Nicor Gas’ legal obligations to provide utility service, not innovation by

Nicor Services. | see three “innovations”: 1) single billing, 2) instant repairs and 3)
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head of the line, mover call solicitations. Together these innovations create an

undeserved affiliate preference.

Nicor Gas witness Dr. Ros implies that billing options for having Nicor Gas
repair for the customers directly and having the supplier simply
reimbursing the customer are equivalent. Do you agree?

No. | do not believe that customers would view the two as equivalent. The single-
billing option has three advantages. It is more convenient and does not put the
customers at risk of default by their supplier. Also, if the customer is liquidity
constrained, paying for a significant repair may be a burden and discourage
enrollment in such a product. Significantly, SES states that it does not believe that
such an option would make its product inferior to GLCG. (Attachment I)
Additionally, Dr. Ros admits that all other things being equal, customers prefer

more convenient options. (Nicor Gas response to Staff DR DAS 18.07hb)

Does Nicor Services’ exclusive single billing convenience result from
innovation or Nicor Gas’ obligation to provide a utility bill to its ratepayers?
The advantage that Nicor Services derives from single billing stems from Nicor Gas’
obligation to provide a utility bill to its ratepayers. Nicor Gas passes the gains from

economies of scale on to its affiliate.
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Does Nicor Gas interfere with the unregulated market by preventing
unaffiliated competitors from using its single-billing feature?

Yes. Nicor Gas has repeatedly made discriminatory offers to potential competitors,
refusing to bill for non-commodity products under TPBS and refusing to provide

billing for any non-commodity products to any non-affiliate.

Does Nicor Services’ advantage in instant repair convenience result from
innovation or Nicor Gas’ obligation to respond to gas leaks?
Nicor Services’ exclusive instant repair convenience results from Nicor Gas’

policy to provide gas leak repair services to its customers.

Has Nicor Gas participated in Nicor Inc.’s “well orchestrated misperception
that GLGC is the means to prevent shutoffs”?

Yes. Nicor Gas has not made customers generally aware that it will repair gas
leaks on customer’s pipes even though such knowledge would increase safety.
Nicor Gas has allowed its customer service people to say Nicor Gas is not required
to fix leaks and has allowed Nicor Services’ call center personnel to say the same

thing.
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Nicor Gas witness Dr. Ros addresses your concern about Nicor Services
having access to Nicor Gas’ mover calls. Do you agree?

Yes. He implies that other solicitation channels are equivalent. | disagree. Other
solicitation channels do not replicate the first service that Nicor Services receives.
Customers moving are likely to be unfamiliar with gas pipe history of their new
location and are most likely to purchase GLCG with the mover call. (Nicor Gas EX.

4.0, p. 12)

Does Nicor Services’ exclusive mover call solicitation result from
innovation or Nicor Gas’ obligation to sign up ratepayers for utility service?
Nicor Services’ exclusive mover call solicitation results from Nicor Gas’ obligation to
sign up ratepayers for utility service and its preferential treatment of its affiliate with

respect to the price for single billing.

Has Nicor Gas interfered with the competitive market by preventing other
competitors soliciting mover calls?
Yes. Nicor Gas has repeatedly interfered with the market itself by refusing to

provide any solicitation opportunities for non-affiliates.

What do you conclude about Nicor Services’ “innovation” and its
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protection by Nicor Gas? Do you have an opinion on a reasonable
response by the Commission?

Unique GLCG features do not result from innovation by Nicor Services but rather
from Nicor Gas’ position as a utility service provider. These innovations should not
be protected as Dr. Ros advocates but rather they should be serving ratepayers,
not shareholders. Nicor Gas’ actions to interfere in this market for gas line warranty
products reduce competition in the market and, as such, are not in the public

interest. Therefore, these actions should be prohibited by the Commission.

Nicor Gas’ Cost Support for GLCG.

Did Nicor Gas provide for the record any specific cost support for GLCG?
No. While its affiliate, Nicor Services, must have access to detailed cost
information about GLCG costs, but it has declined to provide it to Nicor Gas. If it
were in Nicor Services’ best interests to provide such data, it would do so here.
The absence of this data suggests that this data cannot justify the margins

shown in my direct testimony.

Nicor Gas witness O'Connor states that there is an error in how the 10k
profits were calculated. Please respond.

The 10k profit calculations performed in Figure 8 of my direct testimony (Staff Ex.
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2.0, pp. 45-46) were initially calculated using Nicor Inc.’s 2008 10k. This
document does not breakdown Nicor Inc.’s Other Energy Ventures (“OEV”) data
into “Wholesale Marketing” and “Other” portions. My calculations accurately
used the information contained in that 10k. When the data from the 2009 10k
became available, | updated my analysis. The analysis in my direct testimony
correctly reflects the before-tax profits from Nicor Inc.’s OEV for 2008 and 2009.
Mr. O'Connor’s testimony breaks down the data into “Wholesale Marketing” and
“Other” portions of OEV using specificity that only became available in the 2009

10k. This new data does not make my earlier calculations incorrect.

Nicor Gas witness O'Connor states that the wrong average tax rate was
used to calculate profits. Is that correct?

Perhaps. In my direct testimony, | attempted to demonstrate fairly the level of
taxes shown in the 10k and as such | used the average tax rate from the 10k. |
am willing to accept the tax rates used by Mr. O'Connor. (Nicor Gas Ex 2.13 and
its response to Staff DR DAS 22.01 Exhibit 1) | have provided revisions to certain
calculations from my direct testimony in Figure 5 — Corrections to Staff Ex. 2.0
Numerical Analysis. However, changing that tax rate would not change my

conclusions or recommendations.

61



Docket No. 09-0301

ICC Staff Exhibit 4.0
(Public)
Corrections to Staff Ex. 2.0 Numerical Analysis
Page | Line | Figure | Row / Amount 2007 2008 2009
40 4 | Annual Revenue per customer $57.40"
40 4 Estimated GLCG Revenues $22,080,862
44 986 "effective tax rate" 38.73%
44 987 "final minimum net income" $14.9 million
Estimated GLCG Income
45 7 (before tax profits) $20,773,610 | $23,283,097 | $24,438,453
45 7 Effective Tax Rate 39.70% 38.80% 38.73%
Estimated GLCG Net Income
45 7 (profits) $12,526,177 | $14,249,256 | $14,974,542
45 993 "profits" $14.9 million
"% of the less than $1.8 million
45 993 costs" 800%
45 995 "markup"” eight-fold
45 999 "profits" $14.9 million
45 | 1000 "% of Nicor Inc. Net Income” 11%
GLCG % of Nicor Inc Net
46 8 Income 9% 12% 11%
GLCG profits as a percent of
46 8 costs (markup) 958% 932% 854%
50 | 1101 "benefit % of net revenues" 7%
50 | 1101 "net revenues" $14.9 million
57 |1284 "after tas revenues" $10.7 million
57 1285 "% markup" 166%
57 |1286 "markup"” $14 million
1109 Figure 5 — Corrections to Staff Ex. 2.0 Numerical Analysis
1110
1111 Q. Nicor Gas witness O'Connor states that since the profits for the “Other”

 This number was changed from $59.40 to reflect the price change from $3.95 per month to $4.95 per
month which occurred on March 1, 2007. (Nicor Gas response to Staff DR DAS 7.01)
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portion of OEV is 7%, then GLCG cannot have the profit margin that you
estimated. Is that an accurate conclusion?

No. GLCG is just one of the 77 products and packages offered by Nicor
Services. (Nicor Gas response to Staff DR DLH 2.02 Exhibit 13 Corrected Exhibit
A — Attachment R) Also, Nicor Services offers GLCG and other products in at
least seven other states. (Nicor Gas Ex. 4.2) Additionally, Nicor Services may
have incurred significant startup costs from its national expansion that offset the
margins received on GLCG. Furthermore, those OEV numbers also include
profits and losses from both Nicor Solutions and Nicor Advanced Energy. As
such there may be many costs included in the margin for OEV that are not
reflective of the costs of GLGC in Nicor Gas’ service territory. My analysis only
addressed the known costs associated with the provision of GLCG to Nicor Gas
ratepayers. There is no evidence of any other actual costs. | cannot invent
these amounts and include them in my analysis. Nicor Gas, though it could

provide these costs, has systematically declined to do so.

Are there other inconsistencies in Nicor Gas’ rebuttal testimony?
Yes. Another inconsistency in Nicor Gas’ rebuttal testimony arises between the
claim that services in support of GLCG benefit ratepayers and the claim that

providing such services to non-affiliates would also be harmful to ratepayers. Itis
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not logical that providing the same service to an affiliate and a non-affiliate at the

same price would have different effects on ratepayers.

GLCG Conclusions and Recommendations

What do you conclude with regard to GLCG?

| continue to conclude that Nicor Gas and Nicor Services mislead customers into
wrongly thinking that GLCG is necessary to prevent customers from being shutoff
as a result of failures in exposed piping. The use of Nicor Gas’ service personnel to
investigate leaks and to simultaneously provide repairs allows Nicor Services to
ensure the customer repair is done without shutoff. The agreement to allow Nicor
Services the right to market to Nicor Gas’ new and existing customers gives Nicor
Services access to customers especially susceptible to inside piping failure
concerns. Nicor Gas provided resources allow Nicor Services to provide GLCG at
a much higher price than Nicor Gas would be allowed to charge for the same
service. Nicor Gas provided resources also give Nicor Services anti-competitive

market power in providing the GLCG product.

What are your recommendations with respect to GLCG?
Based on my conclusions, it is not in the public interest for Nicor Gas to provide the

resources to allow Nicor Services to offer GLCG, and Nicor Gas should be
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precluded from doing so. Therefore, | make the following five recommendations
related to GLCG:

Recommendation 2: Change Nicor Gas’ OA to preclude customer solicitation.
Recommendation 3: Require Nicor Gas to provide factual information
regarding its currently available repair services.

Recommendation 4: Change Nicor Gas’ OA to preclude operational services
other than those specifically authorized.

Recommendation 5: Change Nicor Gas’ OA to require that any Nicor Gas
service, excluding “corporate support,”’” that supports any affiliate product
that is offered to Nicor Gas ratepayers be provided to non-affiliates on a non-

discriminatory basis.

1o "Corporate support" means corporate oversight and governance involving administrative services
(including travel administration, security, printing, graphics, custodial services, secretarial support, mail
services, and records management), financial management services (including accounting, treasury,
internal audit, tax, and financial reporting and planning), data processing, shareholder services, human
resources, employee benefits, regulatory affairs, legal services, lobbying, and non-marketing research
and development activities. Corporate support also includes strategic planning. (TITLE 83: PUBLIC
UTILITIES, CHAPTER I: ILLINOIS COMMERCE COMMISSION, SUBCHAPTER d: GAS UTILITIES,
PART 550 NON-DISCRIMINATION IN AFFILIATE TRANSACTIONS FOR GAS UTILITIES, Section
550.10 Definitions)
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Finally, the services must be priced consistently with Staff withess Hathhorn’s

Recommendations 1 through 3.

Website

Issues/Concerns

What are your issues and concerns with regard to the website?

| have the following concerns. | do not think that it serves the public interest for
Nicor Gas’ webpages to be out from under the jurisdiction of the Commission.
Also, Nicor Inc. is unwilling to allow potential competitors to solicit customers on its

website.

1. Nicor Gas’ webpages and Commission Jurisdiction.

According to Nicor Gas, does the Commission have oversight of the Nicor
Inc. website?

Not in its own opinion. Mr. O’Connor states, “Nicor Inc. is not a public utility, and it
is my understanding that the operation of its website is not subject to the

Commission’s jurisdiction.” (Nicor Gas Ex. 2.0, p. 71)

Is it in the public interest for one of the primary interfaces with ratepayers

to be beyond the Commission’s control?
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No. Nicor Gas’ webpage is an important medium by which the utility interacts with
its customers. The public interest is best served by Nicor Gas having its own

website subject to regulation by the Commission.

Does the fact that other utilities have the same website structure mean that
Nicor Gas should be allowed to continue its course?

No. Nicor Gas has shown that it cannot be trusted to protect its ratepayers from
Nicor Inc.’s own self interests. Given this poor track record I, think it is appropriate

to take steps with Nicor Gas that have not yet been taken with other lllinois utilities.

2. Solicitation by potential competitors on Nicor Inc.’s website.

Have other suppliers requested that Nicor Gas provide equal rights to
solicitation on the webpage?

Yes. PEG asked to use the webpage to solicit for its warranty product and other
services in the same manner as Nicor Services. (Staff Ex. 2.0, Attachment M)
Additionally, Dominion witness Mr. Crist has asked to Commission to require Nicor
Gas to allow non-affiliates to solicit through the webpage. He states, “Nicor Gas
should post links to non-affiliated marketers that will enable customers to

conveniently go to the marketer’s website and review products and services.” (DRI
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Ex. 1.0, p. 10) Mr. Crist is essentially asking for equal access to Nicor Gas

provided solicitation, which is consistent with my Recommendation 5.

How did Nicor Gas respond to this recommendation?
According to Nicor Gas witness O'Connor, the operation of Nicor Inc.’s website is

not subject to the jurisdiction of the Commission. (Nicor Gas Ex. 2.0, p. 71)

Website Conclusions and Recommendations

What do you conclude with regard to Nicor Inc.’s website?

Nicor Gas should be precluded from using Nicor Inc.’s website to host a Nicor Gas
webpage. Recommendation 2 discussed above would preclude this. Because the
affiliates and their products are also featured in this site, it creates fairness issues
for any potential competitors and fosters confusion among Nicor Gas customers.
Regardless of the Commission’s decision regarding solicitation above, solicitation
through the website is a bad idea. If it is allowed, Nicor Services should pay Nicor
Gas for the market value of this solicitation per Ms. Hathhorn’s Recommendation 3
and it should be provided to non-affiliates in a nondiscriminatory basis, as required
by my Recommendation 5. Because the products offered by third-parties (including
affiliates) may not be “properly priced,” it is imperative for clear disclaimers that

require an affirmative customer response to be used whenever the customer goes
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to a third-party site (including affiliate) or to Nicor Inc.’s site. Therefore, | have the
following recommendation and recommend the following language changes to the
OA:

Recommendation 6: Change Nicor Gas’ OA to preclude website hosting of

Nicor Gas by any affiliate.

Billing Services

Issues/Concerns

What concerns did you raise in your direct testimony with regard to Nicor
Gas’ billing services?

| raised two specific concerns. First, that Nicor Gas’ offer for billing services to PEG
was discriminatory at a higher price than was charged to Nicor Services, and

second, the billing service to Nicor Services should be provided pursuant to TPBS.

How did Nicor Gas respond to your concerns about Nicor Gas’ billing
services?

Nicor Gas witness O'Connor did not respond to the evidence provided about the
discriminatory nature of the offer to PEG except to say that it was subsequently

withdrawn and so it no longer needed to be considered. Nicor Gas has determined
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it will no longer offer any non-affiliate billing service besides TPBS. (Nicor Gas

response to Staff DR DAS 1.11)

How do you respond to Nicor Gas’ rebuttal of your concerns?

Nicor Gas is no longer discriminating against other suppliers because it is no longer
willing to perform any non-commaodity billing for non-affiliates. Now Nicor Gas
discriminates not on price but access. It will not provide those services equally to

all.

Were the Nicor Services billing services provided to any other party?

No. Nicor Gas argued that “the evidence demonstrates that the billing service
offered to Nicor Services is not ‘provided for sale to the general public’ by Nicor
Gas...” (Nicor Gas Initial Brief, Docket No. 08-0363, p. 131) This may have been
true at the time, but it had offered this same service twice in the previous year at the
same price as TPBS. In its response to Staff DR DAS 2.14 Exhibit 3 (Staff Ex. 2.0,
Attachment L), Nicor Gas revealed that in July 2008 it was willing to provide PEG
access to the same billing service used by Nicor Services. Furthermore, in its
Attachment K, Nicor Gas revealed that in March 2008, it was willing to provide

Manchester Group access to that same billing service. Nicor Gas was also
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unknowingly providing SES with the access until it discovered that SES’ charge

included a warranty product.

Does Nicor Gas distinguish between billing for commodity versus non-
commodity products?

Yes. Nicor Gas maintains that TPBS and the billing services provided for Nicor
Services are inherently different because one is for non-commaodity service and
the other is for commodity products only. “The per item billed charge for the
Nicor Services billing service allows more than one non-commodity product to be
billed. The TPBS is used for commodity based service, and does not involve
charges for multiple products.” (Attachment L) Nicor Gas alerted SES that Nicor

Gas would no longer charge SES’ customers for non-commodity products. (Id.)

What reason did Nicor Gas provide for refusing to bill for non-commodity
products?

Nicor Gas states that it would only bill for “commodity-related charges.” Of
course, as shown above on pages 42-44, neither the AGS Law nor the
Commission-approved tariff for this service nor the standard contract referenced
therein distinguish between the two types of products. In fact, the standard

contract allows for up to three charges to be included on the bill. (Attachment M)
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Has Nicor Gas in this case shown such a set of charges?

Yes. Attachment L includes a list of such charges.

When Nicor Gas began billing on behalf of Nicor Services, did it provide
any billing services to any other third party?
Apparently not. So it was not possible to determine if Nicor Gas was discriminating

against non-affiliated suppliers.

Now that Nicor Gas provides billing services to other third parties, should
all parties be billed under the same system?

Yes. ltis in the public interest to subject all billing services to the same set of rules
and public disclosure and to bill them all under TPBS. Nicor Gas should not be

allowed to support its unregulated affiliate in a discriminatory manner.

What is Staff’s conclusion regarding Nicor Gas’ discrimination in this case?

Staff recommends that Nicor Gas be ordered to cease providing preferential billing

services to its affiliates.
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What was Nicor Gas’ response to your proposal that the billing service to
Nicor Services should be provided pursuant to TPBS?

Nicor Gas witness O'Connor contested my proposal to charge Nicor Services under
the TPBS tariff. He objected to my testimony that the evidence provided in the last
case was incomplete and that we should provide new evidence which the
Commission needs to evaluate in this case. He stated that the issue had already
been litigated and the Commission made its decision based on the “critical facts”
provided by the Company regarding the differences of the billing services provided

under TPBS and that provided to Nicor Services. (Nicor Gas Ex. 2.0, pp. 73-74)

What does Mr. O'Connor claim are the “critical facts”?

Nicor Gas witness O'Connor states that the critical facts are the differences in the
nature of the services, the charges and the prices of the two billing services being
provided. Staff has already provided evidence in its direct testimony that
contradicts these alleged “facts” provided by the Company in its last rate case.
(Staff Ex. 2.0, pp. 71-73) Nicor Gas should not be allowed to limit the set of facts
for the Commission to consider here. Moreover, the Commission should have all
the facts necessary to properly examine the OA and to determine whether the OA

in the best interest of ratepayers.
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Did Nicor Gas present evidence in its last rate case to show that the two
billing services are not the same?
No. The Company only stated that such was the case. (Nicor Gas Exhibit. 45.0,

Docket No. 08-0363, p. 10)

Do you agree with Nicor Gas witness O’Connor that the two billing services
are different?
No. Based on Nicor Gas’ responses to Staff discovery in this case, the two billing

services are “essentially” the same.

How many billing systems does Nicor Gas have?

Nicor Gas has one billing system called the Customer Care and Billing System
(“CC&B”). According to Nicor Gas, the primary physical components are servers.
The servers providing billing services to Nicor Services are not used exclusively for
that service. Neither are the servers used to support TPBS used exclusively for
TPBS. The system also contains printers which print all bills regardless of whether
TPBS or Nicor Services charges are on them. (Nicor Gas response to Staff DR

DAS 10.13 — Attachment S)
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What ancillary services does Nicor Gas provide to both Nicor Services and
TPBS?

Nicor Gas states that separate modules within CC&B perform the same ancillary
services for each billing service: enroliments, effective dates, drops, eligibility

checks and bill messages. (Attachment S)

Do suppliers provide the same information as Nicor Services?
Yes. In Attachment S, Nicor Gas shows that most of the information provided by
Nicor Services is essentially the same as suppliers under TPBS. Specifically, both

will provide the individual charges for each account.

Are the printed bills’ appearances nearly identical?
Yes. In Attachment S, Nicor Gas shows that Nicor Services’ bills are nearly
identical to bills from suppliers purchasing TPBS. The only visible difference is the

marginally dissimilar amount of space allotted to each service.

In Docket No. 08-0363, did Nicor Gas misrepresent its billing services?
Yes. Nicor Gas witness Gorenz misrepresented the billing services provided by
Nicor Gas when he stated, “Nicor Gas does not provide a billing service for any

third party “that is at all similar to the billing service it provides for Nicor Services’
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HVAC business.” (Nicor Gas Ex. 45.0, Docket No. 08-0363, p. 10) Based on the

evidence provided here, these two services are very similar.

How did Nicor Gas propose to allocate costs to TPBS suppliers?
In Docket No. 00-0620, Nicor Gas claimed that it had proposed to use the same
methodology that it alleged was used to allocate costs to affiliates. (Harms Rebuttal

Testimony, Docket No. 00-0620, Nicor Rehearing Ex. 2, p. 23)

Did Nicor Gas’ proposal actually use the exact same method with TPBS
that is used with Nicor Services?

No. When Nicor Gas applies fully distributed costs to the allocation, it uses two
factors. The basket of costs determines the total costs to be allocated, and an
allocator is applied to the basket. Nicor Gas proposed to use the same basket of
costs for Nicor Services billing service and TPBS. However, for the allocator for
Nicor Services, Nicor Gas chose to use 7%, which was based on a cost causation
methodology as stated in the OA. The result yielded a charge equal to only $.037
per item. (Nicor Services Billing Service Cost Studies — Attachment T) What Nicor
Gas did not point out was that it proposed to allocate 50%, rather than the 7% it
used for Nicor Services, of the same basket of costs, which yielded a FDC charge

equal to $.29 per bill for TPBS suppliers. (Third Party Billing Service Cost Studies —
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Attachment U) The difference between these results shows that either Nicor
Services has gotten a really good deal or TPBS suppliers were being discriminated

against.*

Billing Services Conclusions and Recommendations

What do you conclude with regard to the billing services provided by Nicor
Gas to third parties?

Recommendation 7: Require Nicor Gas to charge any affiliate the same
charge as other third parties under the Third Party Billing Service.
Recommendation 8: Require Nicor Gas to allow any Customer Select supplier to
include non-commaodity charges under the Third Party Billing Service. This last
recommendation is new for my rebuttal testimony because when | asked Nicor Gas
to provide any correspondence with any potential marketers regarding the provision
of billing services for both commodity and non-commaodity products, Nicor Gas

claimed that “no such request has been received.” (Nicor Gas response to Staff DR

'® The current charge for TPBS does not include those FDC because the Commission did not see fit to
recover these FDC between rate cases. So it ordered that only incremental charges be included.
However, Nicor Services is still charged using the discounted FDC methodology.
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DAS 1.13) Nicor Gas provided three sets of correspondence subsequent to that
statement. (Staff Ex. 2.0, Attachments K-N; Attachment L; Attachment K) The
evidence regarding the discriminatory use of the TPBS charges with SES only
came to light after the filing of my direct testimony. (Attachment L)

Does this conclude your prepared rebuttal testimony?

Yes.
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